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Tobacco and Local Governments
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. During our negotiations with the Hill, we recommended including language in S.1415
which treats local governments fairly. Specifically, we proposed requiring states to adopt
procedures that equitably allocate funds to local governments within two years. Under
this scheme, local governments could receive reimbursement for Medicaid, indigent care,
and other health care expenditures that the State deems appropriate. Unfortunately, we
did not prevail on that point.

Future Conduct
. While Title XIV of the McCain originally prevented local governments from suing to

enforce their laws related to the future conduct of the tobacco industry, the amendment
offered by Senator Gregg and adopted by the full Senate changed this. Specifically, the
Gregg amendment prevents the preemption of claims based on future conduct.
Additionally, the amendment allows local governments who have sued the industry to opt
out of the legislation.

einstei e ent

. The Feinstein amendment says that in order for states to receive their state funding under
the tobacco legisiation, they would need to provide a portion of that funding to those
local governments which had filed suit prior to June 20, 1997. We are currently in the
process of taking a close look at this amendment.
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June 5, 1998

The Honorable William J. Clinton
The White House
Washington, DC 20500

Dear Mr. President:

On behalf of the National Association of Counties, the National League of Cities, the
United States Conference of Mayors, the National Association of Public Hospitals and Health
Systems, and the International Municipal Lawyers Association, we are concerned about the
serious negative impacts that the McCain tobacco bill (S.1415) would have on local
governments. We urge your Administration to use its influence in future negotiations to resolve
two major local government problems in the Senate bill.

First, $.1415 would settle all local government lawsuits without providing any
compensation to local governments. Local governments have incurred substantial tobacco
related health care costs that are distinct from the costs incurred by the states under the Medicaid
program. Any comprehensive tobacco legislation which settles local government claims should
provide compensation for these costs. At a minimum, those local governments that have sued
the industry should be allowed to share in the proceeds of the bill. Senator Feinstein has
prepared an amendment (No. 2443) to the bill that would accomplish this objective. We urge
your support for this amendment.

Second, under Title XTIV of Senator McCain’s bill, local governments might be prevented
from suing to enforce their laws relating to the future conduct of the tobacco industry. This
defect in the bill would be corrected if certain provisions from the Gregg/Leahy amendment are
incorporated in the final legislation. Specifically, section 1408(c)(1) of the amendment prevents
the preemption of claims based on future conduct. In addition, section 1408(b)(4) of the
amendment allows local governments who have sued the industry to opt out of the Jegislation.
Even if your Administration opposes the overall provisions in the Gregg/Leahy amendment, we
urge you to support the provisions of the amendment relating to local government suits.

Thank you for your attention to our concems. If your staff has any questions about
our positions, please have them contact Tom Joseph, NACo Deputy Legislative Director at
202/942-4230; Kristin Cormier, NLC Legislative Counse] at 202/626-3173; Jubi Headley,
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USCM Assistant Executive Director at 202/861-6707; Charles Lubinsky, NAPH Legislative
Counsel at 202/624-7215; or Henry W. Underhill, Jr., IMLA Executive Director/General
Counsel at 202/466-5424.

Sincerely,
Randy Johnson, President, NACo Brian Q’Neill, President, NLC
Commissioner, Hennepin County, MN Councilman, Philadelphia, PA

and Nolda _ %
Paul Helmke, President, USCM Larry Gage, Prestdent, NAPH
Mayor, Fort Wayne, IN

Rt () . (/e

Robert J. Watson, President, IMLA
City Autorney, Overland Park, K§
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AMENDMENT NO., Calendar No.

Purpose: To ensure that, in order to be eligible for funds
under the Act, a State shall resolve pending tobacco-
related civil actions brought by cities and counties within
the State.

IN THE SENATE OF THE UNITED STATES—106th Cong., 2d Sess.
S. 1415

To reform and restructurs the processes by which tobacco
products are manufactured, marketed, and distributed,
to prevent the use of tobaceo products by minors, to
redress the adverse health effects of tobacco use, and
for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed
AMENDMENT intended to be proposed by Mrs. FEINSTEIN, Box £R
Vie: '

In section 451(a)(4), insert before the perjod the fol-
lowing: ¢, except that in order to be eligible to receive such
amounts, a State shall resolve, through agreement be-
tween the State and local government entities within that
State, any pending health and smoking-related civil action
by or on behalf of a local government entity within that

State against tobaceo product manufacturers, distributors,

00 ~1 N b bW N e

or retailers that was commenced on or before June 20,
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1 1997 (incluch"ng actions by the City and County of éar;
2 PFrancizco and related cities and counties, Los Angeles
3 County, New York City, Hrie County, Cock County, and
4 the City of Birmingham)”.
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CITY AND COUNTY OF SAN FRANCISCO

OFFICE OF THE CITY ATTORNEY
Lauise H. RENNE
Clty Atiomey

Y OF SAN CO*

LITIGATION AGAINST THE TOBACCO INDUSTRY

In June 1996, San Francisco became the first local jurisdiction in the nation to sue the tobacco
companies. The cities of Los Angeles and San Jose, fifteen other counties,] and four California public
health organizations joined San Francisco,2 These prosecuting entities currently have two actions
against the tobacco companies: a federal action (City and County of San Frapeisco, et al. v. Philip Morris
Inc., et al.} and a state action (Peaple v, Philip Morris. et al.). The actions seek to stop the tobacco

companies from targeting minors, misleading the public about the addictive nature of their product,
manipulating nicotine levels, and engaging in other misconduct.

The federal action demands recovery of the counties® medical costs of caring for indigent
persons and public employees who have been treated for tobacco-related diseases. The lawsuit in state
court, on behalf of the people of the state of California, demands hundreds of millions of dollars in
refunds of company profits as well as civil penalties and injunctive relief.

A third lawsuit by the cities and counties against R.J. Reynolds was resolved in September 1997,
Under the terms of the settlement, private plaintiff Janet Mangini’s action was dismissed. The claims of
the intervening cities and counties were consolidated into their state action (People v, Philip Morris). In
retumn, RJR paid $10 million to the cities and counties and entared into an enforceable agreement ending
the Joe Camel campaign in California. R.J. Reynolds admitted that the Mangini case was a “substantial
factor” in phasing out the Joe Camel campaign. The company also released internal documents publicly
revealing for the first time their efforts to create a youth market.

A fourth suit, filed March 31,.1998 in San Francisco Superior Court charges the makers and
sellers of smokeless tobacca, known as chew and snuff, of illegally marketing their products to minors
and of violating the health waming requirements of Proposition 65, a 1986 California initiative. Co-
plaintiff in the suit with San Francisco is the Qakland-based Environmental Law Foundation,

Despite the important role played by cities and counties in the tobacco litigation, they were
excluded from the negotiations that led up to the proposed national settlement between the tobacco
companies and the state attorneys general being considered by Congress. San Francisco has taken an
active role in the effort ta see that Congressional legislation allows cities and counties to eontinue to sue
to enforce local laws and to recover tabacco-realated health care costs.

! The counties joining in at least one suit againgt the tobacco companies are the Countics of Alameda, Contra Costa, Marin,
Riverside, Sacramenta, San Bernardino, San Djego, San Luis Obispo, San Mateo, Santa Barbara, Santa Clara, Santa Cruz,
Venturs, Monterey, and Shasta. Together, these cities and counties eonstitute over 50% of Califomia’s population.

2 The four California non-profis medicat plaintiffs are: American Cancer Society (California Division, Inc.), American Heart
Association (Calilomia afliliate), Califernia Medical Association, and the Califomnis Disiriet of the American Academy of
Pediarrics.
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CiTY AND COUNTY OF SAN FRANCISCO

OFFICE OF THE CITY ATTORNEY
Louise H. RENNE
City Attomey

CITIES' AND COUNTIES' CONCERNS REGARDING
PROPOSED LEGISLATIVE SETTLEMENT OF TOBACCO LITIGATION

BACKGROUND

Local governments have been an early, driving force in litigation against the tobacco industry. Beginning
with San Francisco in June 1996, at least twenty local govemments around the nation -— including other
cities and counties in California and in New York, Illinois and Alabama — filed suit before the proposed
“global settlement” was annoynced. R.J. Reynolds acknowledged that the California cities’ and counties’
lawsuit against its Joe Camel ads was crucial to its decision to end those ads nationwide. RIR also paid
the California cities and counties $10 million to fight youth smoking and agreed to disclose internal
company documents about targeting kids.

Local governments were exciuded from the talks between the Attomneys General and the tobacco industry
leading to the Proposed Resolution. Yet it would kill off local government suits without any
compensation to cities and counties and could preempt and hobble local enforcement, Any Iegtslatlon
must address the following issues of eritical concem to cities and counties around the nation:'

DIRECT COMPENSATION TO LOCAL GOVERNMENTS FOR THEIR TOBACCO-RELATED
EXPENSES

Local governments spend millions on tobaceo-related health care separate from state Medicaid Payments.
California's counties spend an estimated $200 million or more per year to treat tobacoo-related diseases
of uninsured patients at public health facilites, and for employee health care. Many states require their
counties to shoulder a portion of state Medicaid costs. In New York State, counties pay half of the state’s
share of Medicaid. In the aggregate, local governments spend over $26 billion annually to provide health
care. A significant portion of these expenses is directly attributable to tobacco-related diseases. The
resolution proposed by the Attorneys General ignores these expenses, -

Any legislation should provide for direct compensation to local govemments for these costs.

NO PREEMPTION OR HOBBLING OF LOCAL GOVERNMENT TOBACCO CONTROL AND
ENFORCEMENT

Several provisions of the proposed resolution could prevent enforcement of state and local laws. Any
legislation should include clear language specifying that it does not preempt state and local laws.

Any legislation should alse make clear that state laws with tougher remedies for unfair, illegal and
deceptive business practices than the remedies provided in national legislation continue to apply to the
tobacco industry. For example, California’s consumer protection statutes provide for disgorgement of
profits and stiff civil penaities. The tobacco industry should not be granted a special exemption from
these provisions.

! Obviously, the primary objective of any legislation must be to rednce smoking, especially among young
people. Public health advacates have raigsed numerous concerns about whether the proposed resolution will be
effective in this regard. The cities and counties share these concems.
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OFFICE OF THE CiTY ATTORNEY /
. LOUISE H. RENNE
City AHcrney

EFFECT OF WHITE HOUSE TOBACCO SUBSTITUTE ON
LOCAL GOVERNMENT SUITS AND ENFORCEMENT

Under the White House substitute proposal, tobacco companies and retailers
could sell tobacco products to children; and local governments could arguably
do nothing about itt Why? Because the combination of Secs. 701 and 1405
of the White House proposal wolld allow the tobacco companies to argue
that local govermments cannot enforce their own local laws or the provisions
of this legislation,

Local government was responsible for the Joe Camel victory and the release
of documents that proved that tobacco companies target kids. Yet under the
White Houss substitute, lawsuits like this could not be brought.

Local governments suad the tobacco companies before 30 of the 40 State
Attorneys General had sued: In Califomia, the California chapters of the
American Cancer Society, the American Heart Association, the American -
Pediatric Association and the.California Medical Association joined the
lawsuit filed by the citles of San Franclsco, San Jose, L.os Angeles and 15
California counties. Yet, those lawsuits along with New York and Chicago's
would be wipad gut by the White Houss substitute without any compensation
whatsoever for the smoking costs incurred. This is unfair and quite possibly,
unconstitutional.

Fox PLAZA » 1390 MARKET STREET, FIFTH FLOOR * SAN FRANCICO, CALIFORNIA 94102—5408 '
RECEPTION: {415) 554-4283 « FACSIMIE: (415) 554-4248
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City AND COUNTY OF SAN FRANCISCO QOFFCE OF THE CITY ATTORNEY
Louise H. RENNE MaY 15, 1998
City Attorney '

LOCAL GOVERNMENT-CONCERNS ABOUT
TOBACCO PRODUCTS CONTROL ACT OF 1998
(Bill as Repotted May 1, 1998)

COMPENSATION TO LOCAL GOVERNMENTS

1) Tobacco-Related Health Costs

Background:

Local governments have been an early, driving force in litigation against the tobacco
industry. Beginning with San Francisco in June 1996, at least 20 local governments around the
nation filed suit before the proposed global settlement was announced, including other cities and
counties in California; Erie County, N.Y.; New York City; Cook County, IL; and Birmingham,
Al.

Local governments incur their own costs for treatment of tobacco-related illnesses. They
should therefore receive an equitable share of amounts paid to a State under any tobacco
legislation as compensation. Local tobacco-related costs include amounts contributed by local
governments to a) the State share of Title XIX; and b) local health facilities (e.g. city and county
hospitals and clinics) for uncompensated care of the medically indigent.

-

McCain Bill:

The McCain bill, as presently configured, does not specify how the proceeds of the
legislation will be spent. However, two provisions of the bill recommend that a portion of the
proceeds be given to the States to compensate them for their tobacco-related health costs,
However, other provisions of the bill would settle State and local government tobacco claims.
[Sections 703(a), 704(a).] In light of these provisions, it is unconscionable (and arguably
unconstitutional) for the legislation not to provide any compensation to local governments.

For this reason, those sections of the McCain bill that recommend compensation to States
should be expanded to include local governments, too:

1 A:\NMCCAIH.M@m 1+ 1C-PMAY:38
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CItY AND COUNTY OF SAN FRANCISCO- QOFFICE OF THE CITY ATTORNEY

LOUISE M, RENNE MAY 15, 1998
City Altorney

Recommended Langnage for Inclusion in Present Bill: (suggested additions in BOLD)

Purpose, Section 3(13), bill at p. 253, line 21-23:

(13) to establish a mechanism to compensate the States and local governments in
* settlement of their various claims against tobacco product menufacturers.

Sense of the Senate, Section 1181(S), bill at p. 633, lines 15-17:

(5)  sertling with and reimbursing States and local governments for their
tobacco-related health care costs and damages, including Medicaid and indigent care expenses.

Modification of McCain Bill Before Floor Vote:
It is anticipated that more specific provisions relating to spending the proceeds of the
McCain bill will be added to the bill before it reaches the floor, or during floor action. Such

provisions should ensure that local governments receive an equitable share of the proceeds of the
legislation, to compensate them for their tobacco-related medical costs.

One way to accomplish this goal is to require each State to adopt a plan that provides an

equitable share of funds to local governments. Language to this effect was already included in
~section 111 of the Conrad / Fazio bill. Such language should be inserted into the McCain bill.
-

Recommended Language for Inclusion iz Final Bill:
This ]angu.age could be added to end of section 402(c)(3), p. 401 lines 3:
Provided, however, that in order to be cligible to receive funds under this Title, a State shall have
adopted procedures to provide an equitable portion of funds to local governments within the
State that can demonsttate that such entities incurred tobacco-related health costs through-«
(1) contributions to the program under Title XIX of the Social Security Act; or

(2) the provision of indigent care.

2 AIAMOCATN.MEW -~ LA-RAY-bd
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CirY AND COUNTY OF SAN FRANCISCO " OFFICE OF THE CITY ATTORNEY

LOUISE H. RENNE MAY 15, 1998 {
City Attorney

2) Public Health and Education Activities

Through the nation’s nearly 2,900 local health departments, local governments have the
infrastructure and experience to deliver effective anti-tobacco education, prevention and
cessation programs. A portion of any increase in federal funding for public health and education
efforts should be targeted to local public health and education activities,

M¢Cain Bill:

Again, the present version of the McCain bill is not specific concerning how the-bulk of
the proceeds of the legislation will be spent. The bill would establish national funding for:

1) cessation programs (Sec. 221),

2) anti-tobacco education campaigns (Sec. 222)

3) community-based tobacco control programs (Sec. 223), and
4) special grants to reduce teen smoking (Sec. 410(a)(1)).

States, local government entities, and non-profits could apply for grants from these
programs. Local governments have historically taken leading roles in these areas. Local
governments are also best situated to conduct programs that are targeted to and effective with
differing local community groups. Leglg‘latmn that funds such programs should contain language
similar to that set forth below:

Recommended Language:

Each State, in order to receive funds, shall have adopted procedures to allocate funds to
local governments within the State for local government anti-tobacco education, prevention,
cessation and counter-advertising activities.

3 . M AMECAIN,NEM -- 16-MAY-82
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City AND COUNTY OF SAN FRANCISCO QFfFICE OF THE CITY ATTORNEY
LouSE H, RENNE MAY 15, 1998
City Attorney "

3 Funding for Obligations Imposed by Federal Law

Federal tobacco legislation may impose monitoring and enforcement obligations on the
States. For example , States may be required to systematically monitor and enforce state laws
against sale of tobacco products to minors. Many of these enforcement and monitoring functions
will in fact be performed by local officials, To avoid imposing an unfunded mandate on local
governments, federal legislation should ensure that local governments receive adequate funding
to perform these activities.

McCain Bill:

The McCain bill sets forth an extensive program of state enforcement incentives to
reduce the rate of tobacco sales to minors (Sections 211-213). These enforcement activities will
likely be carried out by States and their political subdivisions. To avoid imposing unfunded
mandates on local governments, the bill should require that enforcement monies be provided to
local governments to carry out these activities.

Recommended Language:

-

This language could be added as a new subsection 212(b)(3), p. 362 line 20:
T .
To the extent that enforcement; monitoring, compliance, or other duties imposed by this
Act are performed by local government entities, local governments shall receive funding from
" the revenues generated by this Act, in order to ensure adequate resources for local governments

to conduct all necessary or appropriate enforcement activities.

4 AARCCATH.MEM =~ V6 -HAT-0E
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY
Louise H. RENNE May 15, 1998
City Attorney
ANTI-PREEMPTION

1) Non-Preemption of Stricter State and Local Laws Relating to Tobacco

Bagkground:

Federal tobacco legislation should set nationwide floor requirements relating to tobacco
advertising, youth access to tobacco, exposure to second hand smoke, and similar issues.
The federal floor requirements should not preempt state and local governments from enacting
and enforcing stricter requirements.

McCain Bill:

In general, the McCain bill does a good job of preventing preemption of stricter state and
local laws (as opposed to law suits -- see subsection 2 below). Section S(b)} of the bill generally
allows stricter state and local regulation by States and local governments. That section also
explicitly states that FDA regulations will not preempt stricter state and local laws,
notwithstanding the broad preemption provisions of FDCA § 521, which would othervwse be
applicable.

Section 101 of the bill sets forth a new title within the FDCA to regulate tobacco
products. Section 914 of that new title would preempt state and local regulation relating to the
manufacturing, labeling, and safety of tobcco products. This section would give the FDA
primary jurisdiction over tobacco product manufacturing and safety. However, state and local
restrictions on the sale, use or distribution of products approved by the FDA would not be
preempted. Moreover, state and local governments could apply for a waiver of FDA preemption
relating to safety issues. In sum, sections 5(b) and 101 / “914(a)" of the McCain bill strike an
appropriate balance between FDA regulation and state and local autonomy.

However, the McCain bill does not address one important preemption issue -- repeal of
current federal law that preempts state and local laws regulating cigarette advertising and
promotion based on health considerations. 15 U.S8.C. 1334(b). This provision was adopted as
part of the Federal Cigarette Labeling Act of 1969. This outdated preemption provision should
be repealed, to make existing federal law consistent with the gcneral approach taken by
sections 5(b) and 914(a) of the McCain bill.

Recommended Language:
This language could be added as neQ subsection 5(d), p. 257, line 10:

Subsection (b) of section 5 of the Federal Cigarette Labeling And Advertising Act
{15 U.S.C. 1334(b)) is hereby repealed.

5 AIAMCCAIN.MEM ~- L§-MAY-pl
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CITY AND COUNTY OF SAN FRANCISCO | OFricE OF THE CITY ATTORNEY

{LOUISE H. RENNE : MaY 15, 1998
City Attorney

The proposed global settlement originally provided extremely limited means for policing
the future conduct of the tobacco industry, Although the proposed settlement was not entirely
clear on this point, it appeared that only the Department of Justice and State Attorneys General
would have standing to sue for violation of the agreement. Furthermore, the primary remedy
available in such future suits would be injunctive relief. This remedy would be exclusive of the
monetary remedies that would otherwise be available under state and local laws.

This proposed enforcement mechenism is inadequate. Much of the progress made in
bringing the tobacco industry to the negotiating table is directly due to the powerful remedies
available under state consumer protection statutes (e.g., treble damages, disgorgement of profits).
Federal legislation should preserve state and local authority to obtain such remedies.

McCain Bill:

The enforcement provisions of the McCain bill contains the same basic flaws as the
original proposal. Section 704(a) unambiguously precludes States and local governments from
bringing “tobacco claims™ now and in the future. Section 704 provides only two exceptions to
this total claim preemption: (1) States who opt out of the provisions of the Act, pursuant to
Section 702(c); and (2) States who seek t& enforce a consent decree or settlement agreement
under Section 704(b). Neither of these exceptions apply to local governments.

Section 704(b) of the McCain bill gives States the exclusive authority to enforce the
terms of settlement agreements and consent decrees with the tobacco industry. Local
governments may therefore be unable to challenge future tobacco industry behavior which
violates the Act, If 2 State Attorney General does not vigorously enforce the terms of the
legislation, localities and their residents will simply be out of luck.

Moreover, much of the good that is done by the general anti-preemption provisions of the
bill (sections 5(b) and 914(a), discussed above) may be undone by the broad definition of a
*“tobacco claim.” Section 701(12) defines “tobacco claim” as:

“a claim directly or indirectly arising out of, based on, or related to the
health-related effects of tobacco products, including without limitation a
claim arising out of, based on, or relating to allegations regarding any
conduct, statement, or omission respecting the health-related effects of
such products.” j

6 AC\MCCALN MER I~ 1€-RaT-84
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City. AND COUNTY OF SAN FRANCISCO QOFFICE OF THE CITY ATTORNEY

LOUISE H. RENNE MAY 15, 1998 I
City Attorney

This broad language may foreclose many future suits that see k to enforce stricter state
and local laws regulating tobacco. As drafted, this provision would appear to apply to suits
seeking to regulate the conduct of the tobacco industry, as well as suits seeking to recover
tobacco-related health care costs. So long as a suit is'arguably based on any tobacco industry
“conduct, statement, or omission” relating to health effects, the industry will argue that the suit
should be barred,

For example, San Francisco recently filed a suit against the smokeless tobacco industry
for failing to comply with California Proposition 65. That proposition requires manufacturers
and sellers of products that contain toxic materials to provide certain specified wamnings
(including point-of-sale warnings) to consumers. In theory, this is the type of stricter state law
that should be allowed by the anti-preemption provisions of sections S(b) and 914(a). Although
the law would not be preempted, a suit to enforce the law arguably would be, since the failure to
wam is an “omission” relating to the health effects of tobacco products.

The combined effect of these sections is to preclude all past, present and future “tobacco
claims" by local government. As stated above, no compensation is provided to local
govemments in exchange for their valid tobacco claims. The McCain bill thus works a forfeiture
on local governments.

These provisions of the McCain bill should be altered in several important respects,
First, the definition of “tobacco claims” should be narrowed to allow future regulatory suits. -
Second, local governments should be gw’én standing to bring suit to enforce the Act. Third.
local governments who have sued the tobacco industry should be given the same opt out rights as
the States, Fourth, local governments who have sued the tobacco industry should have the same
right to require participating manufactures to enter into binding consent decrees and settlement
agreements. Finally, the Act should be amended so that remedies provided by the Act for future
violations are cumulative with remedics that already exist under state and local law.

Recommended Language:

Section 701(12) [p. 433, lines 11-17] should be revised to define “tobacco claim” more
narrowly, so that the claim preemption of section 704(a) is limited to suits in which government .
entities seek to recover medical expenses or similar relief. Suit3 secking to regulate the future
conduct of the industry should not be preempted:

7 AVAMCCAIN . MEA - - 14 .MAT-RE
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City AND COUNTY OF SAN FRANCISCO OFFICE OF THE CITY ATTORNEY

LoUISE H. RENNE MAY 15, 1998
City Attorney

“The term ‘tobacco claim’ means a claim for personal injury, wrongful
death, or for reimbursement of medical expenses, directly or indirectly
arising out of, based on, or related to the health-related effects of tobacco
products, including without limitation a claim arising out of, based on or
relating to allegations regarding any conduct, statement, or omission
respecting the health-related effects of such products; provided, however,
that a claim filed against a tobacco product manufacturer, based on
conduct occurring after the date of enactment of this Act, and seeking
to enforce this Act or the requirements of State or local laws
applicable to the conduct of a tobacco product manufacturer, shall
not be deemed to be a “tobacco claim.”

Section 702 (b)(S) [page 437, lines 19-21] should be revised, to allow suits:

“brought under this title by a State, & local government, or a participating
tobacco product manufacturer to enforce this Act;”

Section 702(c) [page 438, line 17 to page 439, line 2] should be revised, to provide that:

“a State, or a local government that filed a tobacce claim prior to
June 20, 1997, may . . . [opt out of the legislation and pursue its tobacco
claim].”

B

Section 704(b) [page 439, line 22 10 page 440, line 7] should be revised, to provide that:

“any State, or a local government that filed a tobacco claim priorto
June 20, 1997, may request that tobacco product manufacturers enter into
the Master Settlement Agreement or a consent decree. If a State or a local
government makes such a request and enters ipto a consent decree, it may
[obtain continued court jurisdiction over the consent decree and sue to
enforce its terms).”

A new section {704(c), page 440 line 7] should be added, stating:'

“The remedies or penalties provided by this Act are cumulative to each
other and to the remedies or penalties available under state and local laws
including, without limitation, remedies or penalties available under state
and local laws relating to unfair business practices and deceptive
advertising, and remedies or penalties available under state and local laws
regulating the sale, display, distribution, advertising, promotion, or use of
tobacco products,”

B AA\MSCAIR. MEA -2 LA-MAY -2
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May 29, 1998

BY FAX AND MAIL
(202) 456-7878

Elena Kagan

Domestic Policy Council
Executive Offices of the President
1600 Pennsylvania Avenue, NW
Washington, DC 20500

Dear Elena:

I enjoyed speaking with you last week. I look forward to future conversations under less
hectic circumstances.

As we discussed, I am forwarding a copy of a memorandum concerning preemption
problems created by the manager’s amendment of the McCain bill (S. 1415). The memo sets
forth the concerns that local governments have with certain portions of that bill. As you
suggested, | am sending a copy of the memo to Tom Perrelli at the DOJ as well.

Many of the preemption problems noted in the memo will be resolved if the Gregg/Leahy
amendment is approved. Although the debate over that amendment focused on the elimination
of the liability cap, the amendment also contains language that would be very helpful to local
governments. Section 1408(c)(1) of the amendment prevents the bill from baring local
government claims that are based on future industry misconduct. This section would eliminate
any argument that the preemption of “tobacco claims,” as broadly defined in the McCain bill,
coulid apply to future local government lawsuits brought to enforce staie and iocal laws. Further,
section 1408(b)(4) of the amendment allows local governments who sued the industry prior to
June 20, 1997, to opt out of the legislation and pursue their existing suits against the industry.

As you know, a direct vote on the Gregg/Leahy amendment has yet to occur. Even if the
amendment is not approved, or if liability caps or other protections are added back into the bill in
the future, we hope that the Administration will support the inclusion of language similar to the
Gregg/Leahy non-preemption and opt-out language in any final tobacco legislation.

We also hope that the Administration will support an amendment to the McCain bill to
allow local governments who have sued the industry to share in the proceeds of the legislation.

FOX PLaza » 1390 MARKET STREET, SIXTH FLOOR » SaN FRANCISCO, CALIFORNIA 94102-5408
RECEPTION: (415) 554-3800 « FacsimILE : (415} 554-3837
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We forwarded a draft of that amendment to you last week. | am enclosing the final version of the
amendment (No. 2443) from the Congressional Record for your reference.

Please give me a call if you have any questions or if you need any further information.
I look forward to working with you on these issues.

Very truly yours,

Crore

OWEN J. CLEMENTS
Deputy City Attorney
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apnually to the Becretary, In such maaner
and such form a3 the Beoretary shall rsquire,
ot the use of the fuads recsived under this
ssotion and overall emoking :rondu within

_thelr 8tate.

—

FEINSTEIN (AND OTHERS)
-AMENDMENT NO. 2413. -
(Ordered to lis on the table.) ‘
Mrs. FEINSTEIN {(for herself, Mrs.
BoxER, Mr. DurRBIN, M:r. D'AMATO, and
Mg, MOSELEY-BRAUN) subrnitied an
amendment intended to he proposed by

them to the bill, S. 1415 supra. as- m-.

lows:

QOn page 183, betwesn l!nea xs u:ﬂ 17, Insart
the follewing:

(4) BLIGIBILITY ~ '

{A) IN GENEFRAL.—To be sligible to racelve
amounts under this cubmeotion, a 6iace ghall,
through agreaments ontered into with local

government entiiles dsscribed In sudpars-

graph (B), provids.ouch entitles with a por-

tlog of the amounta regelved by tho Stats .
‘under this Subssction ms consideration for

the resciution or tarmination uf clvll actlons

" Ondar title XIV,

(B) LocaL oov!n.vxnrr aN'rmla.—A local
government entlty desaribed in thia subpara-
graph 19 a olty or county that commenced &
henlth or smoking-related ¢ivil aotion
agalnst ons or more partcipating codbacco
predudt manufacturers, digtributors, or re-
tallors on or before Juns 20. 1097 (Including
aotions by the Cipy and County of 8an Fran-
cisco and related citiee and counties, Lo3d An-
galeg County. New York City, Eris County,

. Odok CountY. and the City of Hirmingham).

—————
NOTICES OF HBARINGS -

* COMMITTER ON ENDROY AND NATURAL.
REBOUROER
" MURKOWBKI. Mr. Pres!dent I
would liko to snnounce for the public
that & hearing has been sohedulad de-
fors the full Oommittes on Energy and
Natural Resources.

The hearing will take placs on Thurs-
day, June 4, 1568, at 9:30 A.M. in room
B8D-368 "of the Dirkosa BSenate Ofﬁue
Bu!lding tn Washington, D.C.

The purpose of this hearing la. to ro-

ceive GAO's preliminary comments on -

itg revisw of the Administration's Cli-
mate Change Proposa.l ana to hear the
Admihistration's reaponse to GAO a
commenta,

Those wishing to teatify or who wish

te: submit- written otatements should’

writs to the Committee on Energy and
Natural Resources, U.9. Benate, Woah-
ington, D.C. 20610. For further informa-

tion, ploasa call Kziattna 8vinlokf at

(202) 224-7933;

BWCOMMH‘!’EE 3] PDRBBTB AND P‘UBLIU LAND -

MANAQIMBENT

Mr. GRAIG. Mr. Pripident, I would

iiko to announos for the public that o
fleld hearing has been soheduled before
the Subcommittee on Forests and Pub-

. lie Land' Management of the ‘Benate

Commtttes on. Enera'y a.nd Natural Re-
sources.

The hearing will ba held In Gra.nd
Junction, ‘Oolorado at the Avalon The-
ater. on Saturday, June §, 1588, at 8:30

a.m. The - Avalon Theater 18 located at-

846 Main Btreet, Grand Junction. Oolo-

Imdc

v 9=27-98

11251

CONGRESSIONAL RECORD — SENATE

‘The purpose of this hearing s to re-
ceive teatimony on the Bureau of Land
Management's ongoing wildernsss re-
VI?:W offorts within the State of Colo-
rado.

The 8ubcommittes will Invite wit-
nesses . repreasnting a cross-gection of
views and organizations to testify at
the hearing. Others who wish to teatily
may, ag time permits. maks a brief
statement of no moré than 2 minutes.
Those wishing to testify should contaot
Senator ALLARD'3 office (202) 234-5541
or Kovin Studer of Senator OAMPBELL'S
office (203) 224-5852 or the Committee
on Energy and Natural Resources {n
Waghington, DO at (202) 224-6170. The
deadline for signing up 1o testify {o Fri-
day, May 28, 1598. Every attempt will
be made to accormmodate as many wit-
nessea 48 possible, while ensuring that
all views are represanted.

Thos® who winh to ‘submit written
staiemants chould write te the Com-
mittes on Energy and Natural Re-
sources, U.8. Senate. Waghington, D.C.
20510. For further information, please
call Mike Menge &t (202) 234-6170.

SUBCOMMITTER ON ENIRGY RESEARCH,

DEVELOPMENT, PRODUCTION AND REGULATION

Mr. NICKLES. Mr, President, I would
l1ke to anndunce for ths publio that a
hearing has besn schedulsd before the
Suboommittee on Energy Research,

- ‘Development, Produoction and Regula-

tion of the Committee on Bnergy and
Natural Resources. -

The hearing will take place Thurs~
day, June i1, 1868 at 10 a.ra. in room
3D-364 of the Dirksen Bum.t.e Offlce
Building. i

Tha purpose of this hearing s to con-

., duot oversight on the federal oll valu-

ation regulations of the Minsrals Man-
agement Service,

Thoss wishing to testify or who wish
to submit written statements should

‘write to the Committas on Energy and

Natural Resources, U.B. Senats, Wanh-
ington, D.C. 20510. For further informa-
tion, pleass call Mmhael A. Poling at
(202) 324-8218.

OO&(M]T'I'IE ON ENEROY AND NATURAL
REJOVROBE |

Mr. MURKOWSKI. Mr. President, I
would like to announce for the public
that -an oversight hearing haa been
soheduléd before the Committes on En-
orgy and Natural Regouroes.

The hearing will take place on Thure-

. day, Juns 11, 1888 at 2 p.mn. in room 8D-

388 of the Dirksen Senate Office Buﬂd-
ing in Wuhmgr.on. DC.

- The purpoas of this overaight hearing
ia to recelve teotimony on the Rec-
reational Fee Domonstretion Program.

© Those wishing to testify or who wish

to submit written statements ahould

write to the Committes on Energy and

Natural Resources, U.8. Senate, Wagh-
ington, D,O. 20610. For further informa-

tion, please 0all Knlly Johnson at (202)

224-3320.

Marc Associates-
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May 21, 1998

AUTHORITY FOR CO\!MITTEES TO
VIEET

COMMITTEE ON ARMED BERVICBS

* ¥r. GRBEGG, Mr. President, I ack

unanimous consent that the Commit- . .

tes on Armed Serviposs be authorized to

‘meet In Exocutive 2eszsicn during the

sasslon of the Senats on Thursday,
May .21, 10668 at 2:30 p.m. to consider
poasible amendmenta relating to Bos-
nie.

The PRESIDING OFFICER. Without
objeation, it 16 80 ordared,

COMMITTREE ON ENERGY AND NATURAL az-‘

BOURCES AND THL COMMITIZE ON FOREION

RELATIONS )

Mr.” GREGG. Mr. President, I aak
unanimoua consent that the Commit-

tee on Energy and Natural- Resources -

and the Corumittee on Forelgn Rala.

tions be granted’ permission to mest - -

during the session of the Senate on
Thuraday, May 21, for purposes of con-

ducting & joint ocommittee hpering

which {8 scheduled to begin at 8:80 a.rn.
The purpose of this oversight hearing
is to recelve testimony on the subject
of Iraq: Are Sanatlione Collapeing?

" Tho PRESIDING QFFICER. Without -

objection, it 18 no ordered.
COMMITTED OGN ENVIRONMENTAL AND PUBLIC
wWORKS - :

Mr. GREGG. Mr. President, I ask

unanimous consent that the full Com- -

mittee on Environment and  Public
Works be grantsd permission to con-

duct a business mepting to conslder

pending business Thursday. May 21,-8:30
a.m., Hearing Room {8D-408).

The PRESIDING OFFICER. w::hout
objection, it ia ao ordored.

COMMITTES ON FORZIGN RELATIGNS AND THE

COMMITTEE ON FNEROY .AND NATURAL - RE-

BOURCES

Mr., GREQG. Mr. Preaident,
upanimous oonsent that the Commit-
tee on Foreign Relations and the Com-
mittes on Enorgy and Natural Re-

sources be auathorieed to moeet during

the session of the Sanate on Thuraday,
May'21, 1858, at‘. 10 a.m. to hom a hear-

ing.
The PRESIDDIG OFFICER. Without
objection, it ia so erderad.
couurrrm ON FORBIQN nmnmra .
"GREGG. Mr. President, I ask
unanimoua consent that the Commit-
teo on Foreign Relations be authorized
to meet during the session of the Son-
ate on Thursday. May 21, 1668 a.t 2 p.m.

40 hold o hearing. .
The PRESIDING OFFICER. Wlt.hout__

objeotion, 1t is 60 ordered.
: coxma ON INDIAN AFFAIRS

Mr.  GREGG. Mr. Prestdent, .I ask.
unanimoue consent that- the Senate’

Committee qn Indian Affairs be author-
{2ed to.meot during the session of the

I eak.

Senate opn Thursday, May 21, 1988 at 1 ‘

pim. to conduot an oversight hearing

on the Unmet Health Cars Needa in In. -
diap Country. The Oommittee .will -

meetl-in room 1066 the Dlrkaen Sanate
Offioe Building.

TRHE PRESIDING OFFICER.. Without
objection, it 10 so ordered, - -
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LOCAL GOVERNMENT CONCERNS ABOUT CLAIM PREEMPTION
CREATED BY THE NATIONAL TOBACCO POLICY AND YOUTH SMOKING
REDUCTION ACT (“THE McCAIN BILL,” 8. 1415)

(Bill as reported after manager’s amendment, May 18, 1998)

1) Non-Preemption of Stricter State and Local Laws Relating to Tobacco

Background:

Federal tobacco legislation should set nationwide floor requirements relating to tobacco
advertising, youth access to tobacco, exposure to second hand smoke, and similar issues.
The federal floor requirements should not preempt state and local governments from enacting
and enforcing stricter requirements.

McCain Bill:

In general, the McCain bill does a good job of preventing preemption of stricter state and
local laws (as opposed to law suits -- see subsection 2 below). Section 5(b) of the bill generally
allows stricter state and local regulation by States and local governments. That section also
prevents FDA regulations from preempting stricter state and local laws, notwithstanding the
broad preemption provisions of FDCA § 521. Section 5(b) of the bill states, in relevant part:

Except as otherwise expressly provided in this Act, nothing in this Act, the
Federal Food Drug and Cosmetic Act (21 U.S.C. 301 et seq.), or rules
promulgated under such Acts, shall limit the authority of a Federal agency
(including the Armed Forces), a State or its political subdivisions, or the
government of an Indian tribe to enact, adopt, promulgate, and enforce any law,
rule, regulation, or other measure relating to or prohibiting the sale, distribution,
possession, exposure 1o, or use of tobacco products by persons of any age that are
in addition to the provisions of this Act and the amendments made by this Act.

The only provisions of the McCain bill that expressly preempt local law are found in
Title I, Subtitle A. That portion of the bill sets forth a new title within the FDCA, to govern
FDA regulation of tobacco products. Section 914 of the new title would preempt state and local
regulation relating to the manufacturing, labeling, and safety of tobacco products. This section
would give the FDA primary jurisdiction over tobacco product manufacturing and safety.
However, state and local restrictions on the sale, use or distribution of products approved by the
FDA would not be preempted. Moreover, state and local governments could apply for a waiver
of FDA preemption relating to other issues. In sum, sections 5(b) and “914(a)” of the McCain
biil strike an appropriate balance between FDA regulation and state and local autonomy.

l R:\LIT\SHARED\TOB\MEMOS\MCCAINZ \MEM -- 29-MAY-98
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The manager’s amendment to the McCain bill accomplishes another important anti-
preemption objective: section 301(b) of the bill repeals current federal law that preempts state
and local laws regulating cigarette advertising and promotion based on health considerations
(15 U.8.C. 1334(b)). This outdated preemption provision was adopted as part of the Federal
Cigarette Labeling Act of 1969.

2) Non-Preemption of State and Local Remedies

Background:

The proposed global settlement originally provided extremely limited means for policing .
the future conduct of the tobacco industry. Although the proposed settlement was not entirely
clear on this point, it appeared that only the U.S. Department of Justice and State Attorneys
General would have standing to sue for violation of the agreement. Furthermore, the primary
remedy available in such future suits would be injunctive relief. This remedy would be exclusive
of the monetary remedies that would otherwise be available under state and local laws.

This proposed enforcement mechanism is inadequate. Much of the progress that has been
made in regulating tobacco is the direct result of vigorous enforcement of local tobacco
ordinances. State laws of general application, many of which are enforced by local governments,
also provide a powerful deterrent to tobacco industry misconduct. For example, state consumer
protection statutes provide for treble damages and disgorgement of profits. The threat of these
strong remedies is what brought the tobacco industry to the bargaining table in the first place.
Federal legislation should preserve state and local authority to obtain such remedies in cases
based on future misconduct.

McCain Bill:

The enforcement provisions of the McCain bill contain the same basic flaws as the
original proposal. Section 1407(a) precludes States and local governments from bringing
“tobacco claims” now and in the future. Section 1407(a) provides only two exceptions to this
total immunity: (1) States who seek to enforce a consent decree or settlement agrecment under
Section 1407(b); and (2) States who opt out of the provisions of the Act, pursuant to
Section 1407(c). Neither of these exceptions apply to local governments.

Section 1407(b) of the McCain bill gives States the exclusive authority to enforce the
terms of settlement agreements and consent decrees with the tobacco industry. Local
governments may therefore be unable to chalienge future tobacco industry behavior which
violates the Act. If a State Attorney General does not vigorously enforce the terms of the
legislation, localities and their residents will simply be out of luck.

»
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Moreover, much of the good that is done by the general anti-preemption provisions of the
bill (sections 5(b) and 914(a), discussed above) may be undone by the broad preemption of any
present or future local government “tobacco claim.” Section 701(7) defines “tobacco claim” to
mean:

“a claim directly or indirectly arising out of, based on, or related to the
health-related effects of tobacco products, including without limitation a
claim arising out of, based on, or relating to allegations regarding any
conduct, statement, or omission respecting the health-related effects of
such products.”

This broad language may foreclose many future suits that seek to enforce stricter state
and local laws regulating tobacco. As drafted, this provision would appear to apply to suits
seeking to regulate the conduct of the tobacco industry, as well as suits seeking to recover
tobacco-related health care costs. So long as a suit is arguably based on any tobacco industry

“conduct, statement, or omission” relating to health effects, the industry will argue that the suit
should be barred.

For example, San Francisco recently filed a suit against the smokeless tobacco industry
for failing to comply with California Proposition 65. That proposition requires manufacturers
and sellers of products that contain toxic materials to provide certain specified warnings
(including point-of-sale warnings) to consumers. In theory, this is the type of stricter state law
that should be allowed by the anti-preemption provisions of sections 5(b) and 914(a). Although
the law would not be preempted, a suit to enforce the law arguably would be, since the failure to
warn is an “omission” relating to the health effects of tobacco products.

Similarly, the broad definition of *tobacco claim™ might also preempt any future local
lawsuits to stop tobacco companies from illegally selling to minors, or from misrepresenting the
adverse health impacts of their products. Such suits would arguably be based on conduct relating
to the health effects of tobacco, and hence preempted by the McCain bill.

The general anti-preemption language of section 5(b)} would not save such rcgulatory
actions from preemption as “tobacco claims.” Section 5(b) applies “except as otherwise
expressly provided in this Act.” The specific preemption of tobacco claims set forth in section
1407(a) would therefore override the Act’s general non-preemption provisions.

To prevent preemption of local government suits, the McCain bill should be altered in
several important respects. First, the definition of “tobacco claims™ should be narrowed to allow
future regulatory suits. Second, the anti-preemption language of section 5(b) should govern
future regulatory suits. Third, local governments should be given standing to bring suit to
enforce the Act. Fourth, local governments who have sued the tobacco industry should be given
the same opt out rights as the States. Fifth, local governments who have sued the tobacco

3 H:\LIT\SHARED\TOB\MEMOS\MCCATH2 .MEM -- 29-MAY-38
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industry should have the same right to require participating manufactures to enter into binding
consent decrees and settlement agreements. Finally, the Act should be amended so that remedies
provided by the Act for future violations are cumulative with remedies that already exist under
state and local law.

Recommended Language:

1) Section 701(12) should be revised to define “tobacco claim™ more narrowly, so that the
claim preemption of section 1407(a) is limited to suits in which government entities seek to
recover medical expenses or similar relief. Suits seeking to regulate the future conduct of the
industry should not be preempted:

“The term ‘tobacco claim’ means a claim directly or indirectly arising out
of, based on, or related to the health-related effects of tobacco products,
including without limitation a claim arising out of, based on or relating to
allegations regarding any conduct, statement, or omission respecting the
health-related effects of such products. Actions filed to enforce this Act,
or to enforce the requirements of State or local laws relating to
conduct occurring after the date of enactment of this Act, which do
not include any claim for damages based on personal injury, wrongful
death, or reimbursement of medical expenses, shall not be considered
“tobacco claims.”

2) The exception to the general non-preemption language of section 5(b) should be restricted
to only reference those other sections of the Act that are actually designed te preempt future local
enforcement actions. The only section that appears to fall into this category is Title 1, new
section 914 (limited preemption of state and local regulation relating to performance standards,
premarket approval, adulteration, misbranding, registration, reporting, good manufacturing
standards, or reduced risk products):

Except as otherwise expressly provided in section 914 of this Act,
nothing in this Act, the Federal Food Drug and Cosmetic Act (21 U.S.C.
301 et seq.), or rules promulgated under such Acts, shall limit the authority
of a Federal agency (including the armed forces), a State or its political
subdivisions, or the government of an Indian tribe to enact, adopt,
promulgate, and enforce any law, rule, regulation, or other measure
relating to or prohibiting the sale, distribution, possession, exposure to, or
use of tobacco products by persons of any age that are in addition to the
provisions of this Act and the amendments made by this Act. .. ..
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3) Section 702 (b)(5) should be revised, to allow suits:

“brought under this title by a State, a local government, or a participating
tobacco product manufacturer to enforce this Act;”

4} Section 702(c) should be revised, to provide that:

“a State, or a local government that filed a tobacco claim prior to
June 20, 1997, may . . . [opt out of the legislation and pursue its tobacco
claim].”

5) Section 704(b) should be revised, to provide that:

“any State, or a local government that filed a tobacco claim prior to
June 20, 1997, may request that tobacco product manufacturers enter into
the Master Settlement Agreement or a consent decree. [f a State or a local
government makes such a request and enters into a consent decree, it may
[obtain continued court jurisdiction over the consent decree and sue to
enforce its terms].”

6) A new section [704(c)] should be added, stating:

“The remedies or penalties provided by this Act are cumulative to each
other and to the remedies or penalties available under state and local laws
including, without limitation, remedies or penalties available under state
and local laws relating to unfair business practices and deceptive
advertising, and remedies or penalties available under state and local laws
regulating the sale, display, distribution, advertising, promotion, or use of
tobacco products.”

5 N:\LIT\SHARED\TOR\MEMOE\MCCAINZ .MEM -- 23-MAY-58
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Purpose: To ensure that, in order to be eligible for funds
under the Act, a State shall agree to provide funds
to certain cities and counties within the State.

IN THE SENATE OF THE UNITED STATES—10Gth Cong,., 2d Sees.
S. 1415

To reform and restrmecture the processes by which tobaceo
products are manufactured, marketed, and distributed,

to prevent the use of tobacco products by minors; ¢ » .

redress the adverse health effeats of tobacco uge, and
for other purposea.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the tahle and to be printed

AMENDMENT intended to be proposed by Mrs. F'RINSTEIN
(for herself, Mrs. Boxer, Mr. DURBIN, Mr. D’AMATO,
and Ms. MOSELEY-BRAUN)

Viz:

1 On page 193, between lines 16 and 17, insert the fol-
2 lowing:

3 (4) EryGmBILITY.—

4 (A) Iv GENERAL.—To be eligible to receive
5 smounts under this subsection, a State shall,
6 through agreements entered into with loeal gov-
7 ernment entities described in subparagraph (B),
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2
provide such entities with a portion of the
amounts received.by the State under this sub-
section as consideration for the resolution or
termination of civil actions under title XIV.

(B) LoCAT GOVEENMENT ENTITIES.—A
local government entity desaribed jn this sub-
paragraph is a city or county that commenced
a health or smoking-related civil action against

one or mare participating tobaceo product man-

P.3-37

nfactarers, disfributors, or retailers on or be:...,..

fore June 20, 18997 (including actions by the
City and County of San Francisco and related
cities and couunties, Lios Angeles County, New
York City, Erie County, Cook County, and the
City of Birmingham),
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June 2, 1998

" Bruce Lindsey
Deputy Counsel to the President
1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear Mr. Lindsey:

I am writing to express the concern of the Santa Cruz County
Board of Supervisors about the serious negative impacts that the
McCain tobacco bill would have on local governments. It is our
understanding that the Administration was deeply involved in the
negotiations that led up to the most recent draft of the McCain
bill. It is our hope that the Administration will use its
influence in future negotiations to cure the following two major
deficiencies in the McCain bill.

First, the McCain bill would settle all local government lawsuits
without providing any compensation to local governments. Local
governments have incurred substantial tobacco related health care
costs that are distinct from the costs incurred by the states
under the Medicaid program. Any comprehensive tobacco
legislation which settled local government claims should provide
compensation for these costs. At a minimum, those local
governments that have sued the industry should be allowed to
share in the proceeds of the bill. Senator Feinstein has
prepared an amendment (No. 2443) to the McCain bill that would
accompligh this objective, and we would ask that the
Administration support this amendment.

Second, under Title XIV of the McCain bill, local governments
might have been prevented from suing to enforce their laws
relating to the future conduct of the tobacco industry. This
defect in the McCain bill woulid be cured if certain provisions
from the Gregg/Leahy amendment are incorporated in the final
bill. Specifically, Section 1408(c) (1} of the amendment prevents
the preemption of claims based on future conduct. In addition,
Section 1408(b) (4) of the amendment allows local governments
which have sued the industry to opt out of the legislation. Even
if the Gregg/Leahy amendment is not ultimately successful in
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eliminating all liability protections from the bill, the
provisions of the Gregg/Leahy amendment relating to local
government suits should be included in any final legislation.

If these concerns are addressed,.local governments may finally be
able to support the proposed comprehensive tobacco legislation.

Sincerely,

J. K. BEAUTZ, Chairpe
Board of Supervisors

JKB:ted
cc: Clerk of the Board

County Counsel
Lynn Cutler, Deputy Director, Intergovernmental Affairs

08692346
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The Honorable William J. Clinton
The White House
Washington, DC 20500

Dear Mr. President:

On behalf of the National Association of Counties, the National League of Cities, the
United States Conference of Mayors, the National Association of Public Hospitals and Health
Systems, and the International Municipal Lawyers Association, we are concerned about the
serious negative impacts that the McCain tobacco bill (S.1415) would have on local
governments. We urge your Administration to use its influence in future negotiations to resolve
two major local government problems in the Senate bill.

First, S.1415 would settle all local government lawsuits without providing any
compensation to local governments. Local governments have incurred substantial tobacco
related health care costs that are distinct from the costs incurred by the states under the Medicaid
program. Any comprehensive tobacco legislation which settles local government claims should
provide compensation for these costs. At a minimum, those local governments that have sued
the industry should be allowed to share in the proceeds of the bill. Senator Feinstein has
prepared an amendment (No. 2443) to the bill that would accomplish this objective. We urge
your support for this amendment.

Second, under Title XIV of Senator McCain’s bill, local governments might be prevented
from suing to enforce their laws relating to the future conduct of the tobacco industry. This
defect in the bill would be corrected if certain provisions from the Gregg/Leahy amendment are
incorporated in the final legislation. Specifically, section 1408(c)(1) of the amendment prevents
the preemption of claims based on future conduct. In addition, section 1408(b)(4) of the
amendment allows local governments who have sued the industry to opt out of the legislation.
Even if your Administration opposes the overall provisions in the Gregg/l.eahy amendment, we
urge you to support the provisions of the amendment relating to local government suits.

Thank you for your attention to our concerns. If your staff has any questions about
our positions, please have them contact Tom Joseph, NACo Deputy Legislative Director at
202/942-4230; Kristin Cormier, NLC Legislative Counsel at 202/626-3173; Jubi Headley,
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USCM Assistant Executive Director at 202/861-6707; Charles Lubinsky, NAPH Legislative
Counsel at 202/624-7215; or Henry W. Underhill, Jr., IMLA Executive Director/General
Counsel at 202/466-5424.

Sincerely,
Randy Johnson, President, NACo Brian O’Neill, President, NL.C
Commissioner, Hennepin County, MN Councilman, Philadelphia, PA

AN Y~

Paul Helmke, President, USCM Larry Gage, President, NAPH
Mayor, Fort Wayne, IN

st () - L/eHc

Robert J. Watson, Presideht, IMLA
City Attorney, Overland Park, KS
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June 2, 1998

Bruce Reed

Assistant for Domestic Policy
1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear Mr. Reed:

I am writing to express the concern of the Santa Cruz County
Board of Supervisors about the serious negative impacts that the
McCain tobacco bill would have on local governments. It is our
understanding that the Administration was deeply involved in the
negotiations that led up to the most recent draft of the McCain
bill. It is our hope that the Administration will use its
influence in future negotiations to cure the following two major
deficiencies in the McCain bill.

First, the McCain bill would settle all local government lawsuits
without providing any compensation to local governments. Local
governments have incurred substantial tobacco related health care
costs that are distinct from the costs incurred by the states
under the Medicaid program. Any comprehensive tobacco
legislation which settled local governmment claims should provide
compensation for these costs. At a minimum, those local
governments that have sued the industry should be allowed to
share in the proceeds of the bill. Senator Feinstein has
prepared an amendment (No. 2443) to the McCain bill that would
accomplish this objective, and we would ask that the
Administration support this amendment.

Second, under Title XIV of the McCain bill, local governments
might have been prevented from suing to enforce their laws
relating to the future conduct of the tobacco industry. This
defect in the McCain bill would be cured if certain provisions
from the Gregq/Leahy amendment are incorporated in the final X
bill. Specifically, Section 1408(c) (1) of the amendment prevents
the preemption of claims based on future conduct. In addition,
Section 1408({(b} (4) of the amendment allows local governments

which have sued the industry to opt out of the legislation. Even
if the Gregg/Leahy amendment is not ultimately successful in
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eliminating all liability protections from the bill, the
provisions of the Gregg/Leahy amendment relating to local
government suits should be included in any final legislation.

If these concerns are addressed, local governments may finally be
able to support the proposed comprehensive tobacco legislation.

" JKB:ted

Sincerely,
cc: Clerk of the Board

JéﬁéT K. BEAUTZ, Chairp
Bard of Supervisors
County Counsel

Elena Kagan, Deputy Assistant for Domestic Policy

0869346
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JAMES K. HAHN
CITY ATTORNEY

May 29, 1998

VIA FACSIMILE & U.S. MAIL

Bruce Reed

Assistant for Domestic Policy
1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear Mr. Reed:

I am writing to express my concern over the serious negative impacts that
the McCain tobacco bill would have on local governments. | am particularly interested in
the bill, since my office is co-counsel in pending tobacco litigation involving local
government prosecutors throughout California. It is my understanding that the
Administration was deeply involved in the negotiations that led up to the most recent
draft of the McCain bill.

First, the McCain bill would settle all local govermment iawsuits without
providing any compensation to local governments. Local governments have incurred
substantial tobacco related health care costs that are distinct from the costs incurred by
the States under the Medicaid program. Any comprehensive tobacco legislation which
settles local government claims should provide compensation for these costs. Ata
minimum, those local governments that have sued the industry should be atlowed to
share in the proceeds of the bill. Senator Feinstein has prepared an amendment (No.
2443) to the McCain bill that would accomplish this objective. On behalf of NACo, NLC,
the U.S. Conference of Mayors, and other local government representatives, we seek
the Administration’s support for this amendment.

Second, under Title XIV of the McCain bill, local governments might have
been prevented from suing to enforce their laws relating to the future conduct of the
tobacco industry. This defect in the McCain bill would be cured if certain provisions
from the Gregg/Leahy amendment are incorporated in the final bill. Specificaily, section
1408(c)(1) of the amendment prevents the preemption of claims based on future
conduct. In addition, section 1408(b)(4) of the amendment allows local governments
who have sued the industry to opt out of the legislation. Even if the Gregg/i.eahy
amendment is not ultimately successful in eliminating all liability protections from the

1800 CITY HALL EAST « LDS ANGELES CA » 20D12 » (213) 485-5408 « FAX: (213) 6BO-3634
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Bruce Reed
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May 29, 1988

bill, the provisions of the Gregg/Leahy amendment relating to local governments suits
should be included in any final legislation.

It is my belief that if the above concerns are addressed, local
governments may finally be able to support the proposed comprehensive tobacco

legislation.
Very truly yours,
L

ES K. HAHN
City Attorney

cc. Elena Kagan
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Record Type: Record

To: Mickey Ibarra/WHOQ/ECP, Eiena Kagan/OPD/EOP, Bruce N. Reed/OPD/EQOP
cc: Carole A. Parmelee/WHO/EQP, Fred DuVal/"WHO/EOP

Subject: local govt. and tobacco

| am getting calls from the counties, cities, about the lack of clarity on the obligation of states to
pass through funds to local govts. who have incurred costs in their health expenditures. There is a
feeling out there that the Administration is not being clear on this point. | have repeated what
Elena told me, but the anxiety level is high at the moment. Can you give me more to say? On the
local lawsuit issue, Sen. Feinstein is offering an amendment that would allow the locals who began
suits by 1977 to go forward. | hope we will not oppose that. The National League of Cities had
written saying they would not support the bill if that provision were not in--| pushed back and they
will simply work hard on Feinstein and see what happens.
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP
cc: Cynthia Dailard/OPD/ECP
bec:

Subject: Re: local govts.tobacco E,

| met with NaCo and with Louise Renne to discuss (Cutler wasn't there, but one of her staff was).
I must say | am sympathetic -- the McCain bill, like the settlement, would wipe out local lawsuits
without provising compensation to local governments, and would preempt local lawsuits in the
future, However, as you know, we have other priorities.

I've asked DOJ for their advice -- at first blush, they seem to think it's somewhat unfair, but they
are going to get back to me.

Bruce N. Reed

Bruce N. Reed
04/21/98 04:45:25 PM
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Record Type: Record

To: Cynthia A. Rice/OPD/EOP, Cynthia Dailard/OPD/ECP
cc:

Subject: local govts.tobacco

we have to figure out where we are on this
---------------------- Forwarded by Bruce N. Reed/OPD/EOP on 04/21/98 04:47 PM -—-
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iynn G. Cutler g
04/21/98 09:37:52 AM ’{J

Record Type: Record

To: Peter G. Jacoby/WHO/EOP

cc: Bruce N. Reed/OPD/EQOP, Elena Kagan/OPD/EOP, Mickey IbarrafiWHO/ECP
Subject: local govts.tobacco
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Record Type: Record

To: Peter G. Jacoby/WHO/EOP

cc: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EQP, Mickey Ibarra/WHO/EQP
Subject: local govts.tobacco

The problem you describe that is raised by Sen. Feinstein that the McCain bill eliminates the right of
local governments to sue the tobacco companies . is is a very big deal for several citjes, In fact,
San Francisco had sued RJR long before the AG's did. |'ve asked Mickey to help relay to Bruce
and Elena the scope of the problem so that Erskine might be able to raise it with McCain today.
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Mickey Ibarra
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Record Type: Record

To: Bruce N. Reed/CPD/EOP, Elena Kagan/CPD/EQOP

cc:
Subject: Senator Feinstein's Tobacco Concerns

The issue below is of more concern that only California. USCM, NACo, and NLC have expressed
the same view. What is our response? Thanks.
----------------- Forwarded by Mickey lbarra/ WHO/EQP on 04/21/98 09:40 AM
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Record Type: Record

To: Bruce N. Reed/OPD/EQOP, Mickey lbarra/WHQ/EQP
cc: Lawrence J. Stein/WHO/EQP, Elena Kagan/QOPD/EOP, Jessica L. Gibson/WHO/EQOP, Cathy R.
Mays/OPD/EOP

Subject: Senator Feinstein's Tebacco Concerns

Senator Feinstein called earlier today to express her concern with the provisions of the McCain_bi!l
that preempt local governments from being able to sue tobacco companies to recover
tobacco-related Medicaid expenses paid by those governments. The Senator would like our support
for reversing these provisions in our discussions with Senator McCain. Additionally, she would like
Bruce to call Louise Renne, the San Francisco City Attorney at 415-554-4288 to discuss our
position on this issue. Please call if you need any information. Peter
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VIA FACSIMILE AND MAIL

Lynn Cutler

Deputy Director
Intergovernmental Affairs

Old Executive Office Building
Room 106

Washington, DC 20502

Re: Proposed Federal Tobacco Legislation
Dear Lynn:

Thank you for taking my call yesterday to discuss the status of tobacco legislation.
I wanted to send you this letter-to ask for your help, and the help of the Administration, to make
_sure that the proposed national tobacco litigation addresses the needs of local govc:mmem%J

As you know, San Francisco was the first local government in the country to sue the
tobacco industry. We filed suit in June, 1996, prior to all but 10 of the State Attorneys General.
Our suits have been joined by the cities of San Jose and Los Angeles, and 15 major California
counties. Together, these local governments represent over half of the population of the State.
Local governments in several other states have sued as well.

In September of last year, the California cities and counties forced RJR to enter a binding
agreement to stop its Joe Camel campaign. As part of the settlement of the Mangini case,
California cities and counties also received $10 million for anti-tobacco education. More
importantly, RJR was required to release its marketing documents. I participated in the release
of those documents, alongside Congressman Waxman, in Washington this January. The public
disclosure of these documents, which made clear that RJR had deliberately targeted teenagers,
greatly increased the momentum for strong and comprehensive tobacco legislation.

Despite their early and leading role in the tobacco litigation, local governments were shut ‘}

* gut of the seftlement talks between the industry and the State Attorneys General > Thenational5

<_settlement-proposed on June 20, 1997, therefore neglected several issues of vital concern to local

< governments. “Unfortunately, the McCain bill that was recently approved by the Senate
‘Commerce Committee was modeled on the orlgmal settlement and suffered-from-most-of the->
same-defects. Z“Two.of these are of special concern. -

FoxPraza - 1390 MARKET STREET, FIFTH FLOOR - San FRANCISCO, CALIFORNIA 94102-5408
RECEPTION: (415) 554-3800 - FACSIMILE : (415) 554-4214

l
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«First; the ' McCain bill would wipe out local government law suits without providing a>
«dime of compensation 6 [6¢al governiments.”The unfairness of this provision is demonstrated by
the situation in California. Despite the fact that San Francisco sued over a year before Attorney
General Lungren, our law suit would be terminated, and his suit would become the exclusive

means for compensation and enforcement in California. That result would not be good law nor
good politics.

/ <Secofid, thie McCain bill would preempt 16¢al government suits in the future?) The

consent decrees contemplated by the bill could only be enforced by the State Attorneys General.
These provisions of the bills could prevent us from filing suits, like our successful Mangini case,
aimed at stopping the future unlawful practices of the tobacco industry.

to-allow local governments to play their traditional role in policing the tobacco industry. I am
hopeful that these modifications-can be made to the McCain bill before the bill reaches the floor,>
«and Task for the_ Administration’s help-in-that regard—

Thank you for your attention to this matter. I look forward to working with you in the
future on these issues.

Very truly yours,

K HAops_

LOUISE H. RENNE
City Attorney

cc: Karen Skelton
Cynthia A. Rice

P.S.  1just heard the news that R. J. Reynolds is "pulling out" of the proposed settlement. Still,
if legislation moves forward, our lawsuits should not be "wiped out"!
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